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LORD CONWALLIS. 


& FTER my Lord High Steward was aſcended to the High Chair 
of State, and fate down therein, the Commiſſion was delivered 
| by the Clerk of the Crown in the Chancery to my Lord on his 
Knees, who delivered it to Sir 7homas' Fanſbaw Clerk of the 
Crown in the Kings Bench Office, and he received it kneeling. | 
Then Proclamation was made by the Serjeant at Arms who was Cryer 
for the day. | | | | 
. Serjeant. O Yes, OYes, O Yes. My Lord High Steward of Exglend 
ſtritly chargeth and commandeth all manner of Perſons here preſent upoa 
pain of Impriſonment, to keep filence and give Ear to his Majeſties Com- 
miſſion, To my Lord High Steward of Zxglazd, to his Grace direQed. 
'The Clerk of the Crown with his Face ro my Lord High Steward Reads 
it thus, | 
' Clerk of the Crown. Charles Rex Carolus Secundas, &C. 
All which time my Lord and the Peers ſtood up bare. 

S:rjeant. God ſave the King. er: 

Cl. Cr. Make Proclamation. | | 

Serjeant. O Yes, The King at Arms, and the Uiher of the Black Roa 
on their Knees deliver the White Staff to my Lord, who re-delivered it to 
.the Uſher of the Black Rod, who held it up all the time before him. 

Cl, Cr. Make Proclamation. 

Serjeant. OYes. My Lord High Steward of England {tritly chargeth 
and commandeth all Juſtices and Commiſſioners, and all and every perſon 
and perſons to whom any Writ or Precept have, been direCted for the cer- 
tifying of any Inditment, or of any other Record before my Lord. High 
Steward of England to certifie and bring the fame immediately according 
tothe Tenor of the ſaid Writs and Precepts unto them, or any of them 
directed on Pain and Peril as ſhall fall thereon, nh 

E 


(2) 
' The Lord Chief. Juſtice of the Kings Bench return'd his Certiorar;, and 

the Record of the Inditrment by the Grand Jury of Middleſex, which was 
read by the Clerk of the Crown, hes verba. 

CL. Cr.  Firmnte, 8c. ; -L3 x 04 | 

L. H.' Stew. Call the Conſtable of the Tower to return his Pre: 
cept and his Priſoner. gs | 

Cl. Cr. Make Proclamation. . | 

Serjeant. O Yes, Conſtable of the Tower of Zoxdox,return the Pre: 
cept to theedireQed, and bring forth the Priſoner Charles Lord Conwalijs. 
on Pain and Peril as will fall thereon: | ; 

The Lord'Lieutenant of the Tower brought in the Priſoner on his left 
Hand,with the A xe before him, bora 'by the Depury Lieutenant, which 
he held with the Edge from him, and returned. his Precept iz he aeþ,. 

-- Cl. Cr. Yirtute, &C. ; 

Z. H. St:rw, Call the Serjeantat Arms to return his Precept. 

Cl.Cr. Make Proclamation. | | 

Serjeant. OYes, Reger Harfnet Eſq; Serjeant at Armsto our Sove- 
raign Lord the King, return the Precept to thee directed, with the Names 
of all the Lords and Noblemen of this Realm, Peers of Charles Lord Coy. 
wall;s by thee ſummoned, to be heard rhiggday, on pain and peril as will 
tall thereon. | | 

He delivered his Precept return'd with a Scheduleannexed thus ; 

Cl: Cx. YVirtnte, &c, Make Proclamation. 

' "Serjeznt. O Yes, All Marqueſſes, 'Earls;*' Vicounts, and Barons of 
this Realm of England, Peers of Charles Lord Corwallis, which by Com- 
mandment of the Lord High Steward of England; are ſummoned to ap- 
pear this day, and tobe preſent in Court, and toan{wer to your Names, 
as you are called, every one upon pain and peril as will fall thereon. 

Then the Panel was called over, the number of Peers ſummoned were 
35. 1n order as followeth, 

Thomas Earl of Danby, Lord High Treaſurer of England, Mi. 

All that appeared,anſwered to the call; ſtanding up bare. | 
Then my Lord High Steward made a-Speech to the Priſoner at the Bar 
thus, | E8 
. _ dord High Steward, 

My Lord Corvallis. 

The violation of the Kings Peace, in the chief Sanituary of it, his own Royal 
Palace, and in ſo high a manner, as by the Death of one of his Subjefts, is 
a matter that muſt be accounted for. And that it may be ſo,1t hath pleaſed the Kins 
rocommand this High and Honourable Court to Aſſemble, in order to a ftrit and 
impartial Enquiry. | | 

. The Wiſdom of the Law hath therefore ityles. it the Kings Peace, becanſe it is 
his Authority that commanas it , it is his Fuſtice that ſecures it, it is h: on 
whom Men do rely for the ſafety of their Ziberti:s, and their Lives, in him 
they truſt that a ſevere Account ſhall be taken of all the Fiolences and Injuries 
that are offered to them, and they that truſt in the King can never be d:ceived. 

It is your Lordſhips great unhappiteſs at this time to ſland Priſoner at 
th: Bar, under the weight of no Kt. a Charge than an Tndidtment of Mur- 
der ; and it is not to be wonared at, if” ſo great a misfortune as this be at- 
gentlea with ſome kind of confuſion of Face; when a Man ſees bimſcUlf 


becom: 


oF , 
becom: 4 ſpeftacle of Miſery in ſo great a. preſerme, and before. fo. Noble and [o 
_— an Aſſembly ; But be #ot- yet ai{may'd my Lord for all >» let -4 
th: Fears and Terrors of F ev ir amaze and ſupriſe youy. fo:as to betray thoſe 
ſuccours that your reaſon would affaxd you, 67,40, Wiſarits yav'of thoſe b:lps.which 
good diſcretion may Adminiſter, and which are nometreenel) niceſſary, 
It is indeed -adreadful thing to fallinto.the hands of Fuftit& where: the Law is 
' th: Rule, and s Ceere aut inet tons Zefeutid Drath.  Batyerit 
ought to be ſome comfort to, your Loxdſbips, thus you "are How>to\be tried by:mey 
Lords your Peers, and that wow you ſee the Stales. of . Fuſticerare hd res | 
; Noble hands, you may be confident..they. will put'\ into th. mi all the Gr4ins of abow- 
exce, either Faitice ori Honour will bear. ;46993% B.A 8 2604, a 
Hearkeas therefore. to your Indictmegt with. quictn:{s. awd\' attention , ob- 
ſerve what the itn fſes [ay againsit :you _—_— interruption; and: reſerve 
wiat you have to ſay for your ſelf5, till it ſpall come to: your turn to wake. your 
defence, of whith 7 [ſ:all be ſure to give you-wotice '; and: when thetime: comes, 
ſure yourſelf you ſha!l be heard, not only with Patience, but with Candor 206. 
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" And then what Fadnement ſoever my Lords willgive 708, - your | Kif. will (awd 
* all the Iorld) be forc'd. to acknowledge the Fuſtice and Fyuity of their Fude- 
H ment, ana the Rizhteouſneſs of all th-ir Lordfbips Proceedings;.”. nc 


Read the Indictment, alk 3; 
, Cl.Cr,, Charles Lord Conwalls, Thou Randeſt Indicted in the County 

of of Middleſex by the Name of, &c. How ſayeft thou Charles Lord Conmallis, 

1- Art thou guilty of chis Felony and Murder whereof thou flandeſt Indicted, : 


J Or not guilty? | | ipod ; 
; Lord Comm. Not Guilty. | T 
y Cl. Cr. How wilt thou be tri'd 2 
* La. Con. By God and my Peers, | 


Then my Lord zh Stewardaddrefſed himſelf to the Lords: thus, '! -- 
£4. H. Stew., My Lords, Your Lordſbips have here « Member beforeiyou. 
of your Noble Brdy, expoſed to the ſhame of a publick- Arraignment, and 
Ir (which to # Plan of Honour is much leſs) to the hazard,both of his Life and Eftatey 
All that he hath and ever hopes to have, his Health, his Fame, his Poſterity 
All that is valuable tp himin this World intitely depends on your Lordſbips Fudt- 
cature, who are now his Peers, andon mhom he doth freely put himſelf. JT 
of My Lords, The Privileage of this kind of Tryal and} wdiciture is 4 pait.. of - 
ic | the true greatneſs of th: Engliſh; Nobility : It is aneminent and anillufttions 
yl Priviledzae. It us 4 ſolid Point of. Hondur and Dignity. It is a Priviledge that 
1 wo Neighbour Nation ever had, anda Priviledge this Nation, never wds without. 
Tt is not a Priviledge Created by the Great Charter, but confeſt and ackriomledg- 
fe eabyit. They look but a little way ' that find this inthe ſteps of : the Norman Con- 
w queit, for it is to be found even in the footſteps of the Saxon: Momerchy, whee 
» | Godwyn Zarlof Kent was 7 ried by Earls and Barons.  Andit is pay > 
os | conjeiture of theirs, who do think the Wiſdom of this Conſtitution was take. c 
that Law amongſt th: Romans, whereby it was made unlawful for any Man: to fit 
at | «pon a Senator, that was not himſelf of th: ſame Order; 4 Priviledge,thut (as 
r- | learned Civilians tell us) continued 'with them during the Reignaf many jb the. 
if Roman Emperors. But, my Lords, .as this is 4 Priviledge as antient as Monar- 
| chy, ſowe have fornd by many old Expgeriences,that it cannot he taken away with- 
B | 4 onf 


(4) 
aut the diſſolution of that Government: Therefore this is one of thoſe manytyes 
by-mbich the intereſt of the Nobility, as welhas their arty , have obliged thems ro 


. . Zthe exerciſe of s Provdledge at this time';, I know your Lordſhip will weigh 
the Fait with off the Circumftantes, whereby it i to receive its true ad its prope 
Doow.. Zoxr Lordfbips are tos juſt, to 1:t pitty make tny abatement for the Crime, 
tos wiſe 80-14) Rethorick make xny {mprovement of it: This only will be we- 
tobe obſerveitby all your Zordſhipsjhat the fowler the Crime as,the clearer 
and\theplainer the Proof of it tobe. There is noother good reaſon can be yn. 
wve#,..imrby the. Low refuſeth ro'allow the oo at the Ber Coduſcl in matter 
of Fatt when his Life i concerned, but only thisbecauſe the Evid: nee by which he vs 
candemered ughtitobe fo very evident and ſo plain,that all the Councell jn the worls 
ſboxlt not be able to wuſwer. it'r pon rhis ground tt is,” that the Law hath tylles 
Joun. rich the Zryab of your Fellow Peers ; notruſt can be more novsy 
ladged;nor nofuditature had ever more true ſubmiſſion made 10 it:Therefore it woull 
he ro-xwne ſome 'want of reſpet# to this Auguſt and noble Aſſembly, ſhould 1 
about to put your Lordſbips iu mind of your Duty : no doubt you will obſerve the 
Ewidencecarefully, weigh it diligently, and when that is done, it 1s impoſſible bus 
the. Fudgment youwill give, muſt be Right aud Honourable, and worthy of ſo wiſe 
and ſo greet a Body, Therefore 7 will not detein your Lordſbips any longer, from 
hearing the Fuidence that is ready to be offered unto you, 
Cler. Cr. Make Proclamation. 
- Siwj, © yes, if dny will give Evidence for our Sovereign Lord the King, 
int C2axles Lord Comwallis, Priſoner at the Bar, let him corhe forth, and 
thbalt be heard; for the Priſoner ſtands at the Bar upon his deliverance: 
The Indi&ment was again read to the Peers. 
Serj. Mayzard. Then Serj. Maynard the Kings Serj. at Law,began thus, 
May it pleaſe your Grace, my Lord High Steward of Zzgland/ and this 
Greatand Noble Aſſembly; | FPS Ma 
| The Priſoner-at'the Bar, Charles Lord Commallis ſtandeth"iadifted of a 
r:Crime;*that he: togather with Charles Gerrard, and Faward Bourne, 
— inhis heart the fearof God, but inſtigated by the onions of 
the Devil, the 18. of May laſt, did Felloniouſly and* of his-Malice'fore- 
thought, aſſault one Robert Clerk in YYhitehall, and that Mr. Gerrard took 
hintpinhis Arms, flung him down, and broke his Neck, of which he 
inſtantly died 3 tothis he hath pleaded not guilty : It lies uport us whoare 
Counſel{ for the King, in this:caſc to profecnte it, and proveit 6 you. 
.co\Gip' H#:liram Forces the Kings Attorney: General then ſpake thus, 
walttory. Genr. © May it place your Gracezmy Lord High Steward of E- 
tband\\and- my Lords fammoned for the Tryal of the Priſoner 'at the Bar: 
Shs: Noble-:Lord ſtands Indicted for Murder ;' an Offence, *my Lord , 
ichris'the firſt and greateſt that is forbidden by the ſecond Table, and an 
Offencewf that nature, that the Law of God hath by a moſt Peremptory 
Seabonce. condemned and decreed, - that whoſo: fhedderh mans Blood, by 
Manhull-his Blood be fhed. Whether this Noble Lord be guilty of it, re- 
nas upd your Lordfhips to try, and l ſhall very ſhortly ſtate the matter 
okPr Q3\rfiich weſhall prove, and then let the Evidence be offered to you. 
VWedwage pretend, my Lords, neither doth the Inditment ly it, thae 
rhis- peat” Offence" 'was committed by the haud of my Lord Conmaths, 
Sos F-know your Lordſhjps have obErvedthe Inditment, by which ir 
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7ain, and ſeemed tobe in a contention who ſhould run him through. My 
Lords. aftep lome' time; being now. come to the/ top of the gs - 


yy 
to 
E 


Buſineis. | 

It hapned as theſe Boys-were'making their requeſt to the-Ceritinel:my-. 
Zoxd and Mr. 'Gerrardtooknotice,of it, and ſeemed- to:bs/4&#cerged/that 
they ſhould command the Kings Souldiers, and'bid'theCartWdlfhooth tft, 
who told ther he conceived the Boythad done Him no'wreng in Go 
” vo wi 
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| (6) 
Civil kindneſs from him, they again call'd to ſhoot him- and they would 
bare him out ; which he till refuſed to do, finding ap reaſon for it then ane 
ipf the two took occaſion to ſwear a great Oath, he. would kick: his arſe to 
Hell; to,whichthe Boy that askt the Centinel made ſome reply, whereid 
the word arſe was repeated;now (whether they-underſtood. iti as an Inter: 
[x ation, why . kick ny arle to Hells as he intended; it,ogin aworle ſence, 
Kkils my arſe) one of the Gentlmen ina rage came running dowa the Stairs 
.and:that Boy that 1n_truth-{poke. thei word run away, .and;tlt:other poor 
innycent Boy truſting inchis;own Innoeency remained therey, until the Per- 
{on came tg hjm and did on his Knees; un. a manner) Jefire not to be mi- 
en, he was not the Perſon. that uſed, any ill wards; and; eyed our, 
my Lordi was;nor I, indeed my Lord is-was not-1y bur tuch atttliat eime 
was the Intemperance ang: wrath of the.Perſonz. who. ſuck afury defen- 
ding-the Stairs'that, (whether withthe-Blow or. the Fall) the'Boy received 
tis death. We find by our Information.of the Eradence,: that he who did 
the thing was in truth Mr. Gerrard;who.ts not yet taken ; but whether:my 
' Lord the P riſener at the Bardid net cpncur in it} and had fiot'an Inten- 
| tion; to kill. ſome body, is 4he- queſtion- left! for! your Grace! and theſe 
Nable Peers t0.decider-.This is the fature of the Fact; only [I deſire to 
obſerve, that it is true here was: ſome ;tliftance between the place where 
my.-Lord ; Copwallis food, and the:! place. were/the Boy was Killed.. Of 
' what conſequence that \may be, I leave to your; Graces and-theſe Noble 
Lords Confideration; It was the diſtance' of the-Stairs ; But T' think, as ex 
very one knows, they are not ſomany but what is doge below may be eaſily 

nat the Top: oy nrte ts | Deniz 


,'We ſhall now withoutdetaining your Zordſhips any lohger,call the Wit: 
neſſes and prove what hath been: opened ; The 'Souldier proved:the FaQt as 
is. was opened, by Mr. Attorney General, except that part about both ſwea- 

;ng-they would kill one or other, (which Paſſage-was heardbut by one of 
ty and was ſpoken bag by one of 'the Gentlemen. - CLOS 


1% "They could not {wearzvho where the Perſons,becauſe of the; darkneſs of 


'The Boy who was the Companion of him that wasdlain, and thes uſed the 
the words that cauſed the Perſon to come down, i{wore them:to be a Re- 
petition only by way of Interrogation, (why kiek my-arſe to Hell) 

"Then Mr, jtormey deſired tocall my. Zord Connajlis's own twoFootmen 


>-- 


who;had been Indicted and acquitted at. the Kings. Bench Bar. | 


11 {1 BH FI. * . 2:1 : 

Lord High'Stew. My Lords the Judges,is there any Queſtion whether a 
Perſon acquitted of an Offence be a good Witneſs againſt another charged 
with, the ſame Offence? | | + /E 


Fudges.. Noneat.al l:wh en he is acquitted he ought to be admitted. 

. - Thang Copy of the Acquittal (proved by a Clerk in the Crawn Office} 
was read and then ſworn;who fixed it upon the Perſon of. Mr: Gerrard and 
{wore that my Zord Conmallis wasall the while upon the Top of the Stairs, 


but 


(7) 
but after the FaI committed;haſted away for fear of being knock'd down-by 


the Suuldiers ; and there ended the Kings Evidence. 


' Lord High Stew. Now my Zord is the time come for Your defence. You 
hear what is charged on you, Pray ſpeak what you havetylay for-yourſelf: 


Td. Conmallis, Then the Priſoner at the Bar confelled himſelf to have 
been in the Company that Night when this accident hapned, which : he 
hoped would bea warning to himo ſhun ſuch diſorders hereafter; but 'thar 
he had noevil Intention,and but one witneſs ſwore that, both: of them would 
have killed the Centinel,that he was not. conſcigusto himſelf to have had a 
hand in it, and therefore withdrew not himſelf, but yeilded himſelf to the 
Cororcc the next day (which he proved bythe Coroner himlelf). and did 
tbsrefore it truſt of his Innocency, ſubmit himſclf ro the Judgment of his 
Grace and his Peers: | "ob | 


Which being done, Sir Francis inninoton, the Kings Solicitor General; 
ſummed up the Evidence in this manners; | 


Solicitor General. May it pleaſe your Grace, my Lord High Steward. of 
Exzland, and my Noble Lords the Peers of the Priſoner at the Bar. 


According to the duty of my Place I am to repeat the Kings Evidence 
and ſtate it to your Grace and theſe Noble Lords,and ſubmir to your great 
Judgments how far it will go for the Proof of this' Crime z, wherein] ſhall 
obſerve the Duty ofall Honeſt Men, which is to do nothing either to wreft 
any thing indiſadvantage of the Priſoner out of the Kings Evidence to goe 
farther than it ought, nor ihall omit any thing that ſhall require your Grace_ 
and the Noble Lords Juſtice ; for we come to ſeek out the truth, and we 
queſtion not but by rhisHonourable Tryal it will be. brought tolight : Bur 
I beſeech your Favour , to take notice in the firſt place what Crime 
this Nuble Lord ſtands accuſed of,and it is for Murder, wherein our Law 
takes notice, that Murder is where a Man unlawfully kills another under 
the Kings Peace, with Malice forethought. Now that here is a Murder 
committed, I dare with all humily averre : by whom, that 1s the queſtion?for 
this Robert Clerk thePerſon killed,doth appear by theCourle of rhe Evidence 
to have been doing his Duty,artending the place his Employment required; 
gaveno offence to any whatſgeyer , but whea the Perſon came down and 
tell upon him ,, the poor Youth crycd, indeed, my Lord, itwas not I; yer 
my Lords,the Hands of Violence ſeized him and killed him, Let us then ſee 
how the Evidence brings it home to the Noble Lord the Priſoner at the Bar; 
wherein I muſt confeſs we have no expreſs Evidence (nay we have Evi- 
dence to the contrary) that it was not his hand that did the Fact aQually,for 
it is by two Witneſses , the Footmen ſwore that it was Mr. Gezrard who 
came down and gave the unfortunate Blow : But we have that which we 
think with humble ſubmiſſion may reach this Noble Lord : for I know 
your Grace and my Lords remember, that after they had been an hour in 
the Park, 'both returning, did with horrid Oathes fwear they would kill 
the Centinel ; there the Evidence tixeth it, not upon one only; but - upon 
bothz It was at that time io dark, they could [not be diſtinguiſhed,bur by 


the 
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thevoice : the'Centinel hath given you'an account: ow he performed lyis 
duty, and in what Straight he was, he had much ado to {ave his'own Life, 
or to prevent killing them: But when they came upon the Stairs, theſe 
two Boys came there in order ro deſire the Centinel ' to call one;of them the 
next morning. - Then one on the Stairs, (no man can tell who it was) with 
horrid Execrations, askt, will you command the Kings Soldiers? ſhoot 
him, Centinel, we'l bear you out; but'all this while it was'dusk, no di- 
{tia&tion of Perfons eould be made, 'whereupon it will fall' ont to come 
to' this Caſe, If-ſeveral Perſons intendito kill one, and happen to Kill 
another, whether this be not Murder in them 2 For the urgitg of this, 
as to. the matter in Zaw, I leave to him that comes atter me : the Cern- 
tinel ſwears one of them did ſwear he would kill - one or other , who 
it was took up thar cruel Reſolution, is left ro you to judge - But 
at thaf'time they were both rogether upon the Top of the Stairs ; anq 
my Zord doth not ſeem to give one Title of Evidence that ſhews any 
Endeavours of the Priſoner at the Bar, to . prevent the other, or» dif- 
prove-of his Aﬀions; If he had given an account of | that, he had 
filenced Juſtice : But when they were all together, he not endeavour- 
ing to ſtop his hands It is as much in Jaw as if he had firock 
the ftroak. 


The other Soldiers give you a Particular Account to the ſame 
Purpole. | £ 


The two laſt Witneſſes do bring it to the Perſon of my Zord the 
Priſoner at the. Bar, and Mr. Gerrard, who, they {worey' came down 
the Stairs, and - his Man followed him to the Bottom, and' there ſtaid 
at ſome diſtance , till the Fat was done, and they all fled.” 


This I take to be the matter of Fa&t faithfully proved, before your 
Grace; and the Zords the' Peers, and I would not trouble your Grace 
longer, becauſe I would not miſreport any thing, whereby. I might 
do wrong, either to the Priſoner, or the Kings Cauſe, 'and becaute I 
know your Grace and the Noble Zords will diſtinguiſh and find out where 
the' truth is: I muſt ſay it is a great comfort to all the SubjeQs of 
England, that Crimes of this Nature are ſo carefully preſented, that 
whatſoever 4lonours and Dignities our Gratious Sovereign doth con- 
fer on any Perſon, it doth not exempt him from the Juſtice of the 
Zaw: It is not only a Comfort ' to this Aſſembly, but -ro the whole 
Nation, to ſee the King tender of his SubjeAs Perſons and lives, in thar 
he hath cauſed this {ſtrict Courſe to be taken, where the enquiry hath 
gone from the Grand Jury of the County, till the Bill came to this 
great Tribunal; where I dotbt not but your Grace afid theſe Noble 
Lords will give a righteous and juſt Judgement. 


$ 


Then Serj, AZaynard concluded Thus ; 


Serj. Maynard. May it pleaſe your Grace, my Zord High Setward 
of Enoland, and my Not. Zords the Peers. | 


I accordinggo the dutyof my place, come now to concludethe charge 
On 
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been as much upon him, as was Mr. Gerrerds, as in that 
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© on the Kingzbehalf ; ſonte things are fit to be obſerved un the Evidence; 


that may produce a queſtion for thz dzcifinn of the Fat, of whar na- 
care it is, 'that a mitrder is committed, is upon Evidence without all 
queſtion-z+- and not 'only the d:ath of a man, here is 'a Child ſlain, 
without any provocation in the world givett by him to that Perfort 
thar did it, and that did it too, notwithſtanding the deprecations of 


the Boy, affirming his own Innocency, and that with as full Cireum-. 


ſtances, as' a Chriftian almoſt could a thing: theſe came from the 
Kings Palace walk in the Park; call the C@Ftinel Rogue," and when 
he = his: duty, ſwear to murther him 5 With Oaths, that -a Chri- 
ſtian would bluſh at,and be afraid ro hear ; God damme oftentimes reitera- 
ted; and hs that faith that word, doth beg of God to hate him, 
and aff-m that he doth hate God. The Obſcenity that they ' uſed, 
1 Gaſl not mention again ; theſe are Circumſtanes of the Cale ; that 
all were guilty of much, is no doubt ; but who, of the murder,is the que- 
{tion; And I humble conceive, it is manifeſt, that this Noble Zord-was 
concerned in it. For it is not requiſite, to make a Murder ; that he 
who kills a man, hath conceived a malice againit tim; hr if 1 have 
a malice againſt any man, and the effe& of that fall upon another, it 
1s murder. 


1 apply it thus, if it be a murder in Mr. Gerrard, if this Noble 
Zord partake with him in the dzſign, which made'it ſoy to wit, 
the malice againſt the Centinel, he is as guiley, as if his hand had 
known Caſe of th: man that poiſoned an Apple, with andere Care in 
an intention to kill his wife, and ſhe not knowing of 413. © Pw. 
the Poiſon, gave fame of it ro her Chlid, of which NN 
it died, though he had no deſign to kill - che Child, yet, the 
malice he had conceived againſt his wife fupph'd the defe& of . an 
expreſs malice to nrake ir murther; and he was hanged there- 
fore. So if a man aſſault a Maſter, in the preſence of his 'Ser- 
vant, who defends his Maſter, and is flain;though the other had no patpoſe 


to kill him, yet it'is Felony in him, for which he ſhall die ; the Law - 
implying a malice. Then here was clearly a malice to the Cen- 


tinel ; how neer it comes to the Boy, will come in queſtion after- 


wards. I find the Objection made in my Lord's Caſe, That at the 


particular time wherein the Fat was committed, my Lord was not 
with Mr. Gerrarz : but that will be no Obje&ion in the Caſe ; for 
if he did partake in the Dlign of the other, I will an- 
{wer it with the Ciſe of my Lord Dares of thz South, arts, + 
who with ſome othzr went unlawfally to ſteal Dzef, $27 305 Bot 
and the Keeper coming, ſom? fled, among whom, my *. 
Lord was one : the Keeper was killed, my Lord Dares being at' that 
time with»dur the Pales, a Mile of from the Place, and yet was found 
guilty of the Marther, and lefr both his Landsand his Lif for it. But 
here my Lord Cornwallis was preſent, for the Witneſs ſwears the Di- 
ſtance was not ſo great, but it might be diſcerned. Now whether he 
was aiding or aſſiſting, is the next thing in queſtion, What occaſion 
had they of Malice, Rzvenge or Injury to th? Czatinel ?' They both 
; ſwore 
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{wore they would kill him.: had there been any . excuſe; for. the o- 
ther, if one of them had killed the Centinel? that: could, hot be ; well, 


they did not kill the Centinel, but at the ſame time, take -up a cauſe. 
leſs offence againſt another, and kill him : Iargue, that the 'Malige, againſt” 


the Soldier, was diffulive to the'Boy,; and one,of the Witneſſes proves, 
that one of them {wore he would , kill ſome Body: now, no one 
ſpeaks to any thing of my Lords reproving Mr. Gerrerd..# Thus ftands: 
the Caſe before your Grace and my, Lords; It. is, a/Caſe of Blood, and 
it cries loud.: how far ths Noble Lord and Priſoner at the Bar is guilty 
thereof, you are to enquire, and . without all doubt will giye a clear 
Verdi, according, to Juſtice aad Honour, | | 


Lord High Stew. My Lords, you have heard the. Evidence of your 
Lord(hips ; Pleaſe, ,to go and conſider of it, you may. | | 


Then the Priſoner withdrew 1nto his own apartment,with the Lieutenant 
ofthe;:Tower. The Lords weat into a Room behind the Court of Chancery, 
and after a ſtay of two hours, return'd, and being all fate; the Earl of 
Danby; Lord High Treaſurer of Zzxgland, who was - the hirit of the 


Jury, addreſſed himſelf to my Lord High Steward , and, faid ; 


Farl of Danby. My Zord High Steward ; there is a queſtion in Zaw, 
of which ſome of my Zords defire to receive fatisfaQtion, before they can 
give in their full Verdi: acd we deſire to know of your Grace, whe- 
ther is be proper here to- ask the queſtion of your Grace, or t9 pro-: 
pole it to the Judges. PE 2 C24 I-86. 

Zord H. Stew, If your Zordſhips doubt of any thing, whereon a 
queſtion in Zaw-. ariſeth, the latter opinion, and the better for the 
Priſoner is, that it muſt be ſtated in the preſence of the Priſoner, 

| that he may know whether. the queſtion be truly pur. 
pn age It hath ſometimes been praGtiled otherwiſe ; and the Peers 
"2245 have ſent for the Judges, and have asked their opinion 


in private, and have come back, and given their Verdi&, according 
to that opinion ; and there is ſcarce a' Preſident of its being other- 
wiſe done ; but there is a latter Authority in Print, that doth ſettle 
the Point ſo as I tell you ; and I do conceive, it ought to be fol- 
lowed ; and it being ſafer for the Priſoner , my humble Opinion to 
your Lordſhips, is, that he ought to be preſent at the ſtating of the 
Queſtion. 


Call the Priſoner to the Bar. 


Who being come, my Zord ſpake thus to him : | 

Zord High Steward. My Lord Conwallis, My Zords the Peers, ſince 
they have withdrawn, have conceived a doubt , in ſome matter of 
Zaw- ariſing upon the matter of FaQ in your Caſe, and they have 


that tender regard of a Priſoner at the Bar, that they will not fſuf- 


fer a Caſe to be put®up in his abſence, leſt it ſhould chance to pre- 
judice him , by - being wrong ſtated ; therefore, your Zordſhip will 
do well, to attend. the queſtion that is raiſed ; and,my Zords, will 
you pleaſe to propound your doubts? 

- c 
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(11) 
| It was taken notice of here, that by opening the matter by, x .,1,- phy; | 
Mr. Soliciror, the matter of Murder was explained , £9 | 


(a 


 memamnd 
- k 


4 A be meant by having a prepeany Malice, and in that Calc it was 0. | 
pened ro us, that any Perſons then preſc-at, and thar had in- any fort .; 
» 1 contributed to the Diſorders, they were as £quptly guilty , as they; 
, whoſe hand had ſhed the Blocd of the Perſon killed. ; -- 
| Now the doubr of ſome of my Lords is, whether if it be fonnd!'s = 
7 but Man-ſlaughter, thoſe are equally guilty, that are preſent (and have; © 
proved ro contribure tu the diſturbance) of that Crime, as rhey are: - 
in Murder; becauſe ſome of them have not. the fatisfaQtion that they 
: are the fame. | v1 
. ford High Steward. My Lords the Judges., I take rt |, the doubt; 
| ropoled to you, is this ; whether or no, thoſe that are preſent, and 
| ave contributed 9.' the diſorders > whereby ſuch an accident dorh/: 
enſue, as proves to be Man-ſlaughter , be as .culpable, as,he that doth! * -; 
the immeduate ;Fa&, 'as'it :is 'ip the Caſe of Murder: REES. 
After a little Pauſe and Conference, the Judges returned this: . 
| Anſwer. | EY: 
Pp $ | I 
| _.F«dges;, We have (had: Conference of this Caſe, Spd. r humble ”- 
Y \Qpigion 1s, ;If {ſundry (Perſons be together, aiding , and, ali 5jog r0- an 
Action , wherein a Man-ſlaughter .doth.eafue, as, in Caſe 0 a (yd = 
. buſineſs without malice prepenſed, they are equally guilty wi . 
| _ Alaidlauginers5:they axe in ithe. Calc.pf Murder ,prepenſed.  _» 


1 Earl of, Danby, ;The:Zords defixectowithdraw gnce 
did, and after a ſhort; 4pacerregurged ; aagd ; being,.calls 
to their Names, and all appearing, my Zord High Steward, took thein-+ 
Verdia /eriatim, ; at the Puiſne, Lopd 4n- che fallgwing, oxders,;* 
they anſwering, ſtanding bare with their hands on their Breaſts. .' 


(}» n {45!: p SSIS : | : 
: Lords Hiph :Stewerd: My Lord Dur as,; 1s' Chartes- Lord Conmallis. guil- 
| y of the (Belony;agd Murder , ,uhexcof;he-ftangs Indifted, or not 
guilty £ | ; 


| EY, 48 
_ gn  « . 
re, [which they ® 


-oyer, anſwered * 
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Lord Daras, not guilty. 
The ſame queftion he demanded of each; who anſwered thus: 
My Lord Bmatler, not guilty. 


Lotd' not/guilty.. xc} C | 
 » Lotd 'Maymard, not guilty of Murder , but-guilty of. Manſlaughter. 
' Zord"'\Papet, not' guilty. | | | 


Þ Lord: Berkly, not guilty of Murder, but guilty of Man-ſlaughter. 


Lord Gilford not guilty. , | 
Lord Alrsbuxy, not guilty of Murder, but guilty of Man-ſlaughter.| 


Lord Crevez, not guilty. | 
| WY OO D Lord| 


Lord Newport, not guilty. CTY ; 
Lord Halifax, not guilty. ? | —— 23.0 
Lord Viſcount Cambdez, not, guilty. Fa ; 
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\ Lord Bath, not guilty. 24 
Lord Clarexden, not guilty. ; 
Lord Sunarrland, not: guilty. | 
Lord © Peterborowgh, not guilty. 
Lord Devonſbire,. not guilty. 
Lord Northampton, not guilty. 
Lord Bridgwater, not guilty. 
Lord Derſet, not guilty. 
Zord Suffolk, not guilty. 
Lord Bedford, not guilty. 
Lord Derby, not guilty. 
Lord Kent, not guilty. 
Zord Oxford, not gwlty. 
Lord Avlizgtos, not guilty . 
Zord Brereton, not guilty. (UL 1 
Zord Lindſey, not guilty of Murder, bur of  Man-ſlaughter. 
Lord Dorchefter, not guilty, | OT Ob HUEY 
Lord Angleſey,” not guilty of Murder, but of Man-ſlaughter. .  ::; 
Zord Daxby, 'not guilty of Murder, but of Man-ſlaughter- 


Zord High Steward. Call the Priſoner to the Bar. 


Then the Priſoner came to the Bar, and the Deputy Lieutenant 
of the Tower held the <dge of the Axe towards | him , 'while my 
Zord High Steward ſpake thus unto him, ' - ' _ of 1A 
us td A | (0 LON Eire 


Zord High Steward. My Zord-Conwullis, you have © beey TiiGied for 


id { L 4 


-- Murder, pleaded not guilty, put your ſelf upon your Peers ; and your 


Peers upon conſideration of 'the whole matter, have acquitted you, and 


found you not' guilty, fo you are to be diſcharged. ! i 29 


C7. Cr. Make Proclamation. = Sd AASA £2:b i 
ce” \ {13 


_ Serj. O Yes, my Lord High Steward of England willeth and com- 


-mandeth' all Perſcns, to Ye hence: in Gods: Prace and: the Kings z 
for my 'Zord High Steward of, Zngland his 'Grace' doth diiffolve his 


Commiſhon. ; 
God ſaye the King. - ny it 


-AONTIOND off; 


At which words my Zord High Steward- holding the white Staff 


(which was delivered him by the Uſher of the | ; Rod !. og+ his 


Knees) in both hands over his head, ſnapt it in two, and-the, Aﬀem-. 


DD ——_ 


